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• Family & Medical Leave Act 
(“FMLA”)

• Americans with Disability Act 
(“ADA”) 



 General Rule FMLA provides certain EEs 

with up to 12 weeks of unpaid, job-protected 

leave in a 12 month period; requires that EE’s 

group health benefits be maintained during the 

leave

 ER has at least 50 EEs, per working day, for at least 20 

calendar workweeks in a given year

 EE has worked at least 1,250 hours during the 

preceding 12 months (~25 hours per week) and EE 

works at a location where there are at least 50 or more 

EEs within a 75-mile radius of their worksite



ER must provide eligible EEs with leave for the following:

 For a serious health condition that makes the EE unable 
to perform the essential functions of his or her job

 Inpatient care, or

 Continuing treatment by a healthcare provider

 To care for a spouse, son, daughter, or parent who has a 
serious health condition

 Birth or adoption of EE’s child; and to care for the child

 For any qualifying exigency arising out of the fact that a 
spouse, son, daughter, or parent is a military member on 
covered active duty or call to covered active duty status 



 Notice

 EE and ER obligations

 Certification
 ER may require certification in support of leave from a health 

care provider

 ER may require second or third medical opinions (at ER’s 
expense) and periodic recertification of a serious health 
condition

 Intermittent/Reduced Schedule Leave
 when medically necessary to care for a seriously ill family 

member, or because of the EE's serious health condition

 to care for a newborn or newly placed adopted or foster care 
child (only with the ER's approval) 



 Job Restoration and Health Benefits

 EE must be restored to their original job or to an 
equivalent job with equivalent pay, benefits, and 
other terms and conditions of employment 

 EE’s use of FMLA leave cannot be counted against 
the EE under a “no-fault” attendance policy 

 ER required to continue group health insurance 
coverage



 ERs are required to offer accommodations to 

EEs with a disability who are capable of 

performing the essential functions of a job 

with a reasonable accommodation

• Providing an EE with a temporary leave of absence is 
recognized as a reasonable accommodation for many 
positions.  See 29 C.F.R. Pt. 1630 App.  1630.2(o) 



 Unlike the FMLA, the vast majority of ERs are 
subject to the ADA

 ERs are subject to the ADA if they have 15 or more 
EEs for 20 or more calendar workweeks

 No hours requirement for EEs to satisfy in order to 
get ADA protections

 ERs may have to offer leave as a reasonable 
accommodation even when the EE has already 
exhausted their 12 weeks of FMLA leave



 Disability defined- A physical or mental 
impairment that substantially limits one or more 
major life activities  

 2008 amendments made many more types of medical 
conditions qualify as a disability

 From a practical standpoint, the EEOC has taken the position 
that most ailments/conditions will qualify as a disability

 For purposes of the ADA, EEs can also be 
considered disabled if they have a record/history 
of a disability or are regarded as being disabled by 
the ER



 What types of accommodations are considered 
“reasonable” under the ADA?

 Making a facility more easily accessible

 Modifying an EE’s work schedule 

 Allowing an EE to telecommute

 Allowing an EE to take extended periods of absence 



 Interactive Process
 Once an ER learns that an EE has a disability, the 

ER must engage in the interactive process

 Dialogue between the ER and EE to:

 (i) determine what the limitations are on the EE’s 
ability to perform their job and 

 (ii) to discuss what types of accommodations might 
be feasible

 ERs can have constructive knowledge of an EE’s 
disability and may have a duty to offer an 
accommodation even if one is not explicitly 
requested  





 Interactive Process

 A key component of the ER’s responsibility is to 

determine which of an EE’s tasks are “essential” to 

their position and which are non-essential

 ERs do not have to offer an accommodation that 

relieves the EE of performing the essential functions of 

their job

 ERs do not have to provide an EE with their specific 

requested accommodation

 ADA permits ERs to require employees to 
participate in light duty programs



 Interactive Process

 ER’s can ask for reasonable medical documentation 

as part of the interactive process

 Documentation to support that an accommodation is 

needed because of a disability

 Verify that an EE’s use of sick leave is related to the 

disability

 Requests for documentation should be limited to 
inquiries about whether a condition prevents an EE 
from performing the functions of the job



 What types of accommodations are not 
considered reasonable under the ADA?

1. Those that will impose an undue hardship on the ER
 What does it mean to impose an undue hardship?

 Substantial costs to an ER

 Major disruption of workplace operations

2) Those that seek to eliminate an essential function of 
the job



FMLA ADA



Under the FMLA, covered ERs must permit eligible 
EEs with Serious Health Conditions to take up to 
twelve weeks of leave
 ERs can require that EEs follow certain procedures 

in connection with their leave, but they cannot 
prevent the EE from taking leave

Under the ADA, ERs are not required to grant an EE 
with a disability unpaid leave if it will create an 
undue hardship
 ERs must be able to demonstrate that providing a 

leave accommodation will create an undue 
hardship



 FMLA- Will not apply until EE has been 
employed for at least one year

 ADA- Will apply from first day of 
employment

 Beware of blanket policies prohibiting EEs 
from taking leave during probationary periods. 



 FMLA covers more type of conditions than the 
ADA.

 Disability = Serious Health Condition 

 Serious Health Condition ≠ Disability



EEs may be entitled to receive more leave time 
under the ADA

 FMLA= 12 weeks

 ADA= No numeric parameters to the amount 
of leave an EE may be entitled to as a 
reasonable accommodation

 Inflexible Leave Policies (e.g. termination after 12 weeks of 
absences) are per se unlawful under the ADA





• ERs may enforce company call-in 
procedures, even when leave is 
unforeseeable  

• When an EE does not comply with the 
ER’s requirements, and no unusual 
circumstances justify the failure to 
comply, FMLA-protected leave may be 
delayed or denied





Tool- require EEs to provide advanced 
notice for scheduled doctor’s 
appointments.

Tool- require EEs to use vacation time 
simultaneous to using leave



Use FMLA Certifications/Re-certifications 
to your Advantage!

• ERs may request recertification no more 
than every 30 days and only in cases where 
the EE has been absent from work for the 
FMLA-covered medical condition 



Use FMLA Certifications/Re-certifications to your 
Advantage!

ERs may request certification in less than 30 days 
if:

• The EE requests an extension of leave; 

• Circumstances described by the certification have 
changed significantly; or  

• Information is received that casts doubt on the EE’s 
stated reason for the absence or the continuing 
validity of the certification. 



ERs are not required to grant requests that EEs be 
granted leave for an open period of time

An indefinite leave is per se unreasonable under ADA 
case law

Tool- ERs have the right to request that the EE specify 
how long they will be out on leave





• John is an accountant who has been employed at
ER for 5 years. Last year, John asked for a $15,000
raise. His ER denied his request but gave him a
$2,000 raise instead, the same raise he has
received each of the last five years.

• John’s performance has slipped since his raise
request was denied.

• 3 months ago, John was in a car accident and
sprained his back. John went out on FMLA leave.

• John has now been out of work for 10 weeks.



• You receive a phone call from John’s boss, who just spoke
with John. John said he is fine when he is sitting but when
he has to be on his feet for an extended time his back starts
throbbing.

• John doesn’t think he will be able to return to his job in 2
weeks because the train commute into Philadelphia will
cause him too much pain.

• The work is piling up in the accounting department and
John’s boss wants to hire John’s replacement. The boss
thinks John is over exaggerating the extent of his injury and
using it as an excuse not to work, since he is still upset about
not getting the requested raise.

• What do you advice John’s boss to do?



• Under the ADA, providing an EE with the 
opportunity to telework can be considered a 
reasonable accommodation

• Fact specific test to determine whether requiring in-
person attendance is an essential function of a 
person’s job

Assistant/Receptionist vs. Lawyer





If ER has an “honest belief” an EE is abusing their 
leave, ER can investigate

Honest beliefs can be based on:
• The duration or frequency of absences are greater than the 

medical certification estimate

• Patterns of absence, e.g. multiple extended weekends

• Social media postings

• Sightings in places that suggest the EE may not need FMLA 
leave

**But, Don’t jump to conclusions! Perform an exhaustive investigation** 



• Sarah works for a large company that sells insurance. The 
company has 50 offices throughout the state.  Every office 
has a sales manager and sales people, who makes 
numerous sales phone calls each day.

• Sarah works in the Bryn  Mawr Office with 10 other sales 
people.  She has worked for the company for 7 years; none 
of the other sales people have been with the company for 
longer than 2 years.  

• When the Bryn Mawr office’s prior sales manager quit, 
Sarah was given the position (largely because she was the 
most senior sales person).  In addition to the duties 
associated with being a manager, Sarah continues to sell 
insurance herself.



• Sarah is compensated through commissions, but she also  
receives a salary in connection with managing the sales 
team.

• One of Sarah’s biggest responsibilities is to run the 
Monday morning sales team meeting. 



• You- work in the large company’s HR Department.

• Sarah’s boss, the regional manager for Eastern PA calls you 
and tells you that Sarah asked to work from home on 
Mondays and Fridays every week because she suffers from 
anxiety and being around so many people in the office day 
after day causes her anxiety to flare up.

• Sarah claims to have a doctor’s note stating that she suffers 
from anxiety. 

• Sarah’s boss thinks the anxiety claim is just an excuse for 
Sarah to have a four-day weekend.

• What do you tell the boss to do?



• Joe is a financial advisor who has been employed with a 
brokerage firm for just under two years.

• Joe’s bosses aren’t happy with the amount of new clients 
Joe has acquired since he started with the firm.  During his 
last annual performance review, Joe’s bosses told him that 
they wanted him to acquire 10 new clients before his next 
performance review.  Joe’s bosses warn him that his job 
may be terminated if he doesn’t meet that bench mark. 

• Joe next performance review is in two weeks and he has 
only acquired 5 new clients.



• On Monday,  Joe’s bosses meet, without Joe present, and 
decide they will terminate his employment at his upcoming 
performance review unless he acquires five new clients 
within two weeks.

• On Tuesday, Joe does not show up to work but e-mails one 
of his bosses paperwork requesting twelve weeks of leave 
under the FMLA to treat his depression.

• Joe’s bosses ask you if they can still terminate his 
employment.

• What do you advise them?
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